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CmaHoeneHue u pasgumue 0eMOKpamuyeckozo NPagosozo 20Cy0apcmaa noopasy-
Mesarom 8 MoM Yucsie peanu3ayuto y20s108HO-NPABOBOU NOUMUKU, He CBA3AGHHOU C U3-
6bIMOYHbIM NPUMEHEHUEM CpedCma y20/108H020 HAKA3AHUSA. [yMaHu3ayus y20108HO-
20 3aKOHOOamesnbCmaa 8 cospemeHHol Poccuu umeem nocmynamesibHbil xapakmep
u coomgemcmayem nompebHOCMAM 2pax0aHckozo obwecmaa. OOHUM U3 ee pe3y/ib-
mamog cmarsio pasgumue UHCMUmMyma UHblX Mep y20/108HO-NPABOB020 Xapakmepd,
npobriemsl pe2iameHMayuu Komopozo 8 cospemeHHbIl Nepuod UMeM NOBbILIEHHYIO
akmyansHocme. Bo-nepabix, 8 cCmpykmype 3ape2ucmpuposaHHol npecmynHocmu e Poc-
cuu npeobnadarom npecmynsieHUA He601bWOoU U cpedHel MAXecmu, CO8epUEHUE KO-
mopeix 8 psde c/iy4yaed He mpebyem HA3HAYeHUs BUHOBHbIM Y20/108HO20 HAKA3AHUS.
Bo-smopeix, cydamu Poccuu 00cmamoyHO 4acmo NpuMeHsemcs yCI08HOE OCyK0eHue
(0OHa U3 UHBIX Mep Y20/108HO-NPABOBOO XAPAKMeEpPA), a He yeo/l08HOe HakazaHue. B-
mpembux, 3aKoOHOO0amesibHble UHUYUAMUBbl, HanpasJsieHHble Ha pacluupeHue NepeyHs
UHbIX Mep y207108HO-NPABOB020 XAPaKmepa, peasau3syrmcs 00CMamo4yHo 4acmo U Hy-
XO0aromcs 8 Hay4HOM OCMbIC/IEHUU, 8 MOM YUCJ/le 8 pd3pe3e Kpumepues, Xapakmepu-
3YIOWUX COYUATIbHO-NPABOBYIO 06YCI08/IEHHOCMb UHbIX Mep Y20/108HO-NPABOBO20 Xa-
pakmepa. [lpedmem 0aHHOU pabomesl cOCMasifam 0OKMPUHAIbHbIE npedcmassieHus
0 coyuasnbHoU 06YC108/1eHHOCMU Y20/T08HO-NPABOBLIX 3aNPEMos; cmamucmuyeckue
0aHHble, xapakmepusyloujue OUHAMUKY NpUMeHeHUS UHbIX Mep Y20/108HO-Npaso8020
Xxapakmepa. Llenbto pabomel aes1semcs 8bipabomka meopemudecku 060CHOBAHHbIX
Kpumepues, Xapakmepu3syoujux cCoyuaibHO-NPagosyto 0byc108/1eHHOCMb UHbIX Mep
y20/108HO-NPABOBO20 Xapakmepa. /118 00CmuxxeHus yKka3aHHoU yesiu 6bisiu 8bINOJIHeHb!
credyroujue 3a0ayu: Ha 0CHose 8bIpaboMAHHbIX 06WUX Kpumepues coyuasbHol 06y-
C/108/1EHHOCMU Y20/108HO-NPABOBbLIX 3ANPEMO8 ChOPMYy/ILPO8AMb CneyuduKy 06ycios-
JIeHHOCMU YCMAHOB/1IeHUS aslbMepHAMUBHbIX Uiu 00NOIHUMESTbHbIX HAKA3AHUIO Y2o-
JI08HO-NPABOBbIX NOCIEOCMBUL CO8EpUIEHUS 06WeCMB8eHHO ondcHbIx OesHUU. B ocHoge
Memo0os102uU pabomsl HAXoOUMCA Memood OUA/IeKMUYECKO20 NO3HAHUS, NOCPedCMB8oM
KOMOop0o20 CMAHoBUMCSA 803MOXHbIM OUEHUMb OUHAMUKY U3y4dembix As/eHud. B cma-
Mmbe paccmampuearomcs 80NPoCs COYUAIbHO-NPAsosoli 06YC/108/1EHHOCMU UHbIX Mep
y20/108HO-NPABOB0O20 Xapakmepd. AHA/IU3Upyemcsa UHCmpymeHmaputi npomusodeticm-
8US NpecmynHOCMU Ha npedMem OmpaeHus COYUAIbHO20 3aNpoca HA pa3HOobpasue
U pacwiuperue HekapamesibHbix Mep 8030elicmaus Ha UL, COBEPUIUBLUUX NPecmynsieHUs.
Paccmampugaemcs e/nusHuUe pakmopa uzbupamesibHoU adpecayuu UHbIX Mep y20/108HO-
npasosozo xapakmepa npasonpuMeHUMesto Ha 0byc/108/1eHHOCMb OdHHbIX Mep. [Tped-
J1a2aomca Kpumepuu, Xapakmepusyroujue coyuadsibHO-npasosyro 00yci08/1eHHOCMb
UHBbIX Mep y207108HO-NPABOB020 Xapakmepa. Bcmamee npucymcmayem opueUuHabHbil
asmopckuti No0Xo0 K onpedesieHuUto Kpumepues coyuanbHol 06yc108/1eHHOCMU UHbIX
Mep y207108HO-NPABOB020 Xapakmepd. Peysibmamesi pabomel Mo2ym ucnosis308amscs
8Yy4e6HOM npoyecce npu NPenoo0asaHuU OUCYUN/IUH Y20/108HO-NPABOBO20 UUKJ/IA, d MAKXe
Hay4HbIX U3bICKAHUSX, NpedMemom Komopbix 6y0em uccried08aHuUe UHbIX MEp y20/108HO-
npasosozo xapakmepa. Kpumepuamu, Xapakmepusylouumu CoyuansHo-npagosyto oby-
CJ108/1EHHOCMb UHbIX MEp Y20/108HO-NPABOB020 Xapdkmepd, npedsdzaemcsa cCHUmame
crnedytoujue: ougpgepeHyupo8aHHbIli NOOX00 K onpedesieHUIo Xapakmepa u cmeneHu
obujecmeeHHoU onacHocmu npecmynsieHud, ycmaHossieHHbIl 8 cm. 15 YK PO; Hanuyue
COBOKYNHOCMU 06CMOAMeIbCmM8, NOHUXAUWUX UJTU NOBbILIAIOWUX 06LEeCMBEeHHYIO
0NACHOCMb JIULA, COBEPLULBLLIE20 NPecmyn/ieHUs; UesecoobpasHoCms Ha3HAYeHUs Ha-
KasaHus, 8 omcymcmaue KomopoUli npagonpumeHumesiem Moxem 6bimb pelieH 80Npoc
0 NPUMeHeHUU K JIULY UHbIX Mep y20/T08HO-NPABOB020 XapaKmepd; OUeHKA 20mos8HOCMU
06uecmaea Kk 3aKkoHodamesibHOMY 3akpensieHuto UG depeHYUPOBAHHbIX y20/108HO-NPA-
808bIX NOC1EACMBUL NpecmynsieHUs U NPUHUUNG UCKITIOHYUMEIbHO20 HA3HAYeHUsA HaKa-
3aHuli 8 C/ly4asx, ko2da UHble Mepbl y20/I08HO-NPABOB0O20 XapaKMepad OKA3bI8aroMcs He-
00cmamoyHeIMU 0715 KOppeKyuu NpomugonpagHo20 NoeedeHUs.
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ON CRITERIA OF SOCIAL AND LEGAL CONDITIONALITY
OF OTHER MEASURES OF CRIMINAL CHARACTER

Formation and development of the democratic constitutional state means,
including, implementation of the criminal policy which is not connected with su-
perfluous applications of means of criminal sanction. The humanization of the
criminal legislation in modern Russia has forward character and corresponds
to needs of civil society. Development of institute of other measures of crimi-
nal character which regulation problems during the modern period have the in-
creased relevance became one of its results. First, in structure of the registered
crime in Russia crimes of small and average weight which commission in some
cases does not demand appointment of criminal sanction as the guilty person
prevail. Secondly, courts of Russia rather often apply conditional condemnation
(one of other measures of criminal character), but not criminal sanction. Thirdly,
the initiations of bills directed to extension of the list of other measures of crim-
inal character are implemented rather often and need scientific judgment, in-
cluding, a section of the criteria characterizing social and legal conditionality of
other measures of criminal character. The subject of this work is made by doctri-
nal ideas of social conditionality of the criminal bans; the statistical data char-
acterizing dynamics of application of other measures of criminal character. The
purpose of work is development of theoretically reasonable criteria characteriz-
ing social and legal conditionality of other measures of criminal character. For
achievement of the specified purpose the following tasks were carried out: on
the basis of the elaborated general criteria of social conditionality of the crimi-
nal bans to formulate specifics of conditionality of establishment of alternative
or additional criminal consequences of commission of socially dangerous acts.
Atthe heart of methodology of work there is a method of dialectic knowledge by
means of which becomes possible to estimate dynamics of the studied phenom-
ena. In article questions of social and legal conditionality of other measures of
criminal character are considered. Tools of counteraction of crime regarding re-
flection of social request for a variety and expansion of not punitive measures of
impact on the persons who committed crimes are analyzed. Influence of a fac-
tor of selective addressing of other measures of criminal character to the law en-
forcement official on conditionality of these measures is considered. The crite-
ria characterizing social and legal conditionality of other measures of criminal
character are offered. In article original author’s approach to determination of
criteria of social conditionality of other measures of criminal character is offered.
Results of work can be used in educational process when teaching disciplines of
a criminal cycle and also scientific researches which subject will be a research of
other measures of criminal character. The criteria characterizing social and le-
gal conditionality of other measures of criminal character are suggested to be
considered as: the differentiated approach to determination of character and
degree of public danger of crimes established in Article 15 of the Criminal Code
of the Russian Federation; existence of set of the circumstances lowering or in-
creasing public danger of the person who committed crimes; expediency of as-
signment of punishment for lack of which the law enforcement official can suit
the issue of application of other measures of criminal character is resolved; as-
sessment of readiness of society for legislative fixing of the differentiated crim-
inal consequences of crime and the principle of exclusive assignment of pun-
ishment in cases when other measures of criminal character are insufficient for
correction of illegal behavior.
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AHanusy Bonpoca couuanbHO-NpaBoBo 06ycnoB-
NEHHOCTU UHBIX MEP YrONIOBHO-MPABOBOIO XapaKTepa,
Kak npeacTaBnaeTca, JO/MKHO NpefLwecTBoBaTb Kpart-
Koe packpbiTve o6Lel NpobiemaTkiy, OTHOCALENCA
K OXpaHe coumanbHbIX LIeHHOCTE C MOMOLLbIO NPaBo-
BbIX YCTaHOBJIEHWIA.

Tak, obLlecTBeHHasA Nprpoaa Npa.a, T.e. ero cooT-
BETCTBME COLMASNIbHBIM NMOTPEOHOCTAM, U €r0 HOpMa-
TUBHOCTb, KOTOpas HapAaay ¢ popmanibHON onpeaeneH-
HOCTbIO CO3[,AeT rPaHuLbl MPaBOBOro PErynmpoBaHus,
NPU3HaTCA TeopeTMKaMy ero OCHOBOMOMaraL MM
csoncTtBamu [1, c. 185]. «4enoBeKOLEHTPUCTCKUI TUN
NpPaBONOHNMAHWAY, KOTOPbIN LOCTaTOUHO aKTUBHO $op-
MUPYETCSA B HACTOsLLEee BpeMs, NpeanosaraeT, YTo BbiC-
LWen LeHHOCTbIO B CUCTEeME LIeHHOCTHO-HOPMATUBHOM
perynayum BbiCTyrnaeT UMEHHO NpaBo Yenoseka. CooT-
BETCTBEHHO, CYLLECTBOBaHME afibTepPHaTUB YroNoBHOM
penpeccuu npeacTasnaeTca 06ycnoBneHHbIM. [py 3Tom
cbanaHcMpoBaHHOEe NPUMeHeHMe NPaBOBbIX METOLOB
ybexxaeHUs 1 NPUHYXAEHWs NpeanosiaraeT 4O3MPOBaH-
HYI0 UHTEHCMBHOCTb NMPUHYXAEHUA.

TepMnH «CoOUMNaANbHbIA KOHTPOb», ChOopMynnpo-
BaHHbIN . Tapgom 1 nogpasymeBsatoLLmii yCTaHOBSIEHNE
Cnoco60B NPaBoOBOro pearnpoBaHKA Ha O6LLECTBEHHO
ornacHoe noeefeHuve nogen [2, ¢. 35], ctan ceoero poga
WHCTPYMEHTOM [i/15 onpeaesieHns NoCcneacTBri NposBs-
NEeHVsA AeBMaHTHOMO NoBeaeHus. Brugoeoe pasHoobpa-
31e KOHTPOJIA NOSyYnio HOPMaTUBHOE 3aKpensieHme
B NepBYy0 ouyepeb B HOPMax YrofloBHOIO 1 YrofloBHO-
WCMOMNHUTENIbHOIO 3aKOHOAaTeNbCTBa.

K BbIBOZY O HEBO3MOXXHOCTU ObecrneyeHns B pamKax
CouMyMa HeOrpaHNUYEHHON CBOHOAbI YUeHble NpuULLIY
[LOCTAaTOYHO AaBHO. BepoATHOCTb HapyLIeHNA OOHUM
NNUOM CBOGOAbI APYTUX TPEOYET HANNYUSA BO3MOXHO-
CTV PerynaTMBHOroO BO3AeNCTBMA Ha akTbl MPOTUBOMpPaB-
HOro noBefieHus.

Mpwn 3TOM cornacHo cT. 2 KoHctutyuumn PO Bbiclen
LIEHHOCTbIO rOCYIapCTBa NPU3HaHbl YENOBEK, €ro npa-
Ba 1 cBoboAbl. [oCynapCTBO B ULIE NPaBOOXPaHUTESb-
HOW CCTEeMbI, KOTOPOE MPUHANO0 Ha ceba mMepbl MO KX
cobniogeHuio 1 3awWwuTe, obecneyrBaeT B TOM YMCTIE Ha-
3HaueHue cnpaBeasIBOro HakasaHuaA N1LUam, NpusHaH-
HbIM BMHOBHbIMW B COBEPLUEHUW NPeCTYNeHNI.

Te3unc o He3aBNCMMOCTU MPECTYMHOCTN OT Mep Npo-
TUBOZENCTBUA el, NPUHMMAEMbIX FOCYAaPCTBOM, Ha HaLl
B3rnag, 060cHOBaHHO NogBepraeTca COMHeHuto. OgHo-
BPEMEHHO CUMTaeM BepHbIM 3aKsoueHre o Headdek-
TUBHOCTU MYHUTMBHOIO NOAXOAa B 3aKOHOTBOPYECTBE
1 npasonpumeHeHunn [3, ¢. 112]. BoiBog 0 coLumoreHHom
XapaKkTepe NpoTUBOAENCTBUA NPecTynHocTy [4, c. 87]
npencTaBnseTcs yoeautenbHbiM, COOTBETCTBEHHO, MOX-
HO KOHCTaTUPOBAaTb, YTO MHCTPYMEHTAPUIA NPOTMBOAEN-
CTBMA NPECTYMHOCTN Ha JaHHOM 3Tare oTpa)kaeT CoLu-
anbHbIN 3aNpoc Ha pa3Hoobpasme 1 BapraTUBHOCTb.

B u.2 ctT. 2 YK PO 3akoHOAaTenb He pa3rpaHuymMBaeT
HaKa3aHusA 1 MHble Mepbl YrOfI0OBHO-MPaBOBOro Xapak-
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Tepa Nno CTerneHn MHTEHCMBHOCTU, OAHAKO, KaK npeg-
cTaBnseTcs, Takasa guddepeHumaLmsa nogpasymeBaeTcs.
B popmynmpoBKe «Haka3aHe 1 MHble Mepbl YroIOBHO-
NpaBOBOro XxapakTepar, UCMOoMb3yoLencs, Hanpuvep,
BUY.1CT.6,u.2cT.7 YKPO, 3an0KeH NpUHUMN anbTepHa-
TUBHOCTW, MO3BOMALLMNIA NPUMEHATb K BUHOBHOMY B CO-
BepLUEHNM NPeCTYNeHNA UM Haka3aHue, NN UHble
Mepbl YyroN0oBHO-MPaBOBOro XapakTepa.

Ncxonn 13 BbILEN3NOXEHHOTO crielyeT Npu3HaThb
BEPHbIM YTBEPXKAEHME, YTO colmanbHas obycnosnex-
HOCTb YroNOBHO-NPABOBON OXpaHbl onpefenseTcs
B HacTosLlee BPeMA COBOKYMNMHOCTbIO KOHCTUTYLIMOH-
HbIX W OTPAC/EBbLIX NPABOBbIX HOPM, MOCPEACTBOM KO-
TOpPbIX yCTaHaBAMBAlOTCA ee npegensi [5, ¢. 6]. MNpu 3Tom
YrofIOBHO-MPABOBOI 3anpeT yCcTaHaBAVBAET UCYeprbl-
BalLLMe rpaHuLbl Y XapaKTepHble YepTbl MPeCTynHOro
nosefeHus [6, €. 5], a Takxke nepeyeHb HeraTUBHbIX LPU-
[MYeCKMX NoCNeACTBUIA, HACTYMNALWUX B CllyYae cOBep-
LIEeHNA 06LLECTBEHHO OMACHbIX MOCAraTeNbCTB.

CoOTBEeTCTBEHHO, NoaraeM Hanbosee BepHbIM roBoO-
PUTb He CTOMBbKO O COLMaNbHOW, CKOJTbKO O COLManbHO-
npaBoBOI 0OYCIOBNEHHOCTU NHbIX Mep YrofIoBHO-Npa-
BOBOTO XapakTtepa. Tak, Ha OCHOBE 3BOJIIOLMOHVPYHOLLMX
B KaXkAbl MICTOPUYECKMI MepUOA NpeacTaBeHnii O Co-
LManbHOM LLeHHOCTY 6nar 1 UX yrofioBHO-MPaBOBOW OX-
paHe NosyyaloT pa3BuTME NO3ULMU O JOIKHON Mepe He-
raTMBHbIX NOCNEACTBUI, KOTOPble HACTyMatoT ANA nnua,
NpecTynuBLLero 3akoH. [ofgo6HO ToMy, Kak MCTOPUYECKM
TpaHchOPMMPOBANUCH NPEACTaBNEHUSA O LieNAX HaKa3a-
HWSA, UMesIo MecTo GOPMUPOBAHME COLMANBbHOM NOTPEeO6-
HOCTU B MPVMEHEHMNUN NHBIX MEpP YroIOBHO-NPaBOBOro
XapakTepa (npexne BCero K nnuam, XxapakTepursyoLwmnm-
CA OTCYTCTBMEM ANIKTOCMOCOOHOCTIN UM OFPaHNYeH-
HOW JeNNKTOCNoCoOObHOCTbLIO). BnocneacTemm Takasa no-
TpebHOCTb 0dopMIMNaCh B COLMATbHYO HEO6XOAMMOCTb
1 npuobpena KayecTBeHHOE HaMoJIHEHME B YrOIOBHO-
NPaBOBbIX HOPMaX, BblAENMBLUMXCA, KaK CpaBeaInBo
nonaratot yueHble [7, . 251], N3 NONOKeHUI O HaKa3aHW-
AX, MOCKOJIbKY TEM CaMblM YAOBNETBOPANCA OOLLeCTBEH-
Hbll1 3aMPOC Ha paclIMpeHne HeKapaTesibHbIX Mep BO3-
LENCTBUA Ha NULL, COBEPLUMBLLMX NPECTYMNNEHMS.

Takum 0b6pa3om, colnanbHo-NpaBoBas 00yC/IOBIEH-
HOCTb YCTaHOBJIEHMSA NPABOBOW OXPaHbl 00LLECTBEHHbIX
OTHOLUEHWI 1 ee rpaHuL, CBsi3aHa C agnBepcnduumnpo-
BaHHbIM NpeACTaBIeHNEM O COLMANbHOM NOTPEBHOCTH,
C BO3HMKHOBEHVEM KOHKPETHbIX MHANKATOPOB, ee OTpa-
XKallLKx, a TakKe C yYeToM KpuTepues, bnarogaps Ko-
TOPbIM MOXET ObITb JaHa OLleHKa 3P PpeKTUBHOCTUN BEPO-
ATHbIX N3MEHEeHWI OeNCTBYIOLWero 3akoHoaTeNnbCTaa.
Wcxops 13 3Toro aHanormyHble 0Co6eHHOCTY NPUCYLLM
N YCTAHOBMIEHUIO CMNOCO6OB YrOfIOBHO-MPABOBOW OXpa-
Hbl 06LLECTBEHHbIX OTHOLUEHWIA: HAKa3aHWI U MHbIX Mep
YrOofIOBHO-MPABOBOro XapaKTepa.

MpepnctaBnaeTcs, YTo couymnanbHo-NpaBoBas 06y-
CJIOB/IEHHOCTb MHbIX MepP YrofIoBHO-MPAaBOBOrO XapakK-



My6nunyHoe nNpaBo: TeEOPUs 1 NPAKTMKA NPYMEHEHNA

Tepa OCHOBaHa Ha AnBepcnPpULNPOBAHHON OLEHKe 06-
LLleCTBEHHOW OMACHOCTU NPOTMBOMNPaBHOMO NOBEAEHMsA
W IMYHOCTN BUHOBHOIO, BCJIEACTBUE YETrO BO3HMKAET MO-
TpebHOCTb B OTKa3e OT penpeccrBHON popmbl pearu-
poBaHUs Ha GpaKT coBepLUEHUsA 0OLECTBEHHO OMacHo-
ro nocAraTtesbCTBa.

Ecnu cornawwatbcs ¢ aBTopamu, yTBEpXKAALWUMU,
UTO He BCe 3aKoHoZJaTesIbHble pelleHUs, OTHOCALMeCs
K YrofIOBHO-NPaBOBOMY peryinpoBaHuio obLiecTBeH-
HbIX OTHOLLEHWIA, coumnanbHoO 0bycnosneHsl [8, c. 790],
Heob6X0ANMO OrOBOPUTLCA, UTO B YACTW YCTAHOBEHUA
WHBIX Mep YrofIoBHO-NMPAaBOBOr0 XapakTepa 3To NposB-
NAETCA npexpe BCero B Ux n3bmpaTenbHOM agpecaumm
npaBonNpPUMeHUTENIO.

WHbIMK cnoBamu, HU OfiHa 113 HKX He ABAsieTCA obLLe-
006s13aTeNbHON AN NPUMEHEHMWA 1 MOXET ObITb TONIbKO
anbTepHaTUBON YrofIOBHOMY HaKa3aHMio. 9TO NPUBOANT
K TOMY, UTO Jla’Ke Te 13 HUX, KOTOpble He MMeIoT 3aBeflo-
MO YCTaHOBJIEHHbIX OrPaHUYeHNI A1 IPUMEHeHUA (Tako-
Bble VIMetoT, Harnpumep, NPUHYANTENbHbIE Mepbl MeaULINH-
CKOro XapakTepa Wiy OTCpOoYKa OTObIBaHMA HaKa3aHWsA
60NbHbIM HAPKOMaHMeEN, Cy6beKTHbIN COCTaB KOTOPbIX
YCTaHOBIEH UMMepPaTUBHO), HE MOJTYYaIOT LUIMPOKOTO pac-
npocTpaHeHus. [pr3HaHKe OTCPOYKM OTObIBaHNIA Haka3a-
HIIA BUAOM VIHBIX Mep YrofloBHO-NPaBOBOIo XapakTepa co-
NPOBOXKAAeTCA ANCKYCCUEN, HO NPefCTaBNAETCA BEPHbIM
1 pasgenaeTtca HekoTopbiMu aBTopamu (A. A. MaBnoBa,
H. l0. Ckpunuenko [9, c. 101; 10, c. 12]). JaHHbI nogxon,
rosiaraem, yumTbIBaeT yrofloBHO-NPaBOBble NOCeCTBUA
Hecob6soAeHNA YCNOBUIA MPefoCTaBneHNA OTCPOUKM, B Ya-
CTHOCTV COBepLLEeHMe HOBOIO NPeCTynyeHus.

[Jona 60MbWIMHCTBA VHbIX MEpP YroNoBHO-NPaBOBO-
ro xapakTtepa (3a NCKNoYeHreM YCIOBHOMO OCYKEHUS,
KOTOpOe COrnacHo OfHOMY 13 NOAXOAO0B MpPU3HaeTcs
CaMOCTOATENbHOW MepPOW YrofIoBHO-NMPaBOBOro Xxapak-
Tepa [11, c. 67; 12, c. 64] 1 6bINO NpUMeHEHO K 27,7%
OCYX[EHHbIX) HUUTOXHa. [pu 3ToM, Hanpumep, 3a co-
BepLIeHne NpecTynaeHnin, NpegyCMOTPEHHbIX CT. 228
YKP®, B 2017 r. 6bin10 ocyxgeHo 85 857 nuu [13]. Cyyve-
TOM TOrO, YTO AeNcTByloWan pegakuma cT. 82.1 YK PO
npefoCcTaBseT BO3MOXHOCTb OTCPOYKM OTObIBaHNA Ha-
Ka3aHuA ToNbKo 60NbHbIM HapKOMaHUel, COBepLUIUB-
LINM JeNCTBUA C HAPKOTUUYECKMMU CpecTBamMu, Ncu-
XOTPOMHbIMU BeLecTBaMy 1 UX aHanoramy Bnepsble
W TONIbKO B 3HAUUTENIbHOM pa3mepe, CTaHOBUTCA 00b-
ACHUMbIM, 4TO B 2017 1. BCero B oTHoweHunn 71 rpaxaa-
HWHa ObINM NpYMeHeHbI ee nonoxenusa [14]. OgHoBpe-
MEHHO 3TO MO3BOMAET 3aK/IUNTb, YTO 3aKoHoAaTesb
He paccMaTprBaeT coLManbHO-NPaBoOBY 00YCIOBNEH-
HOCTb NMbepanunsaLm OTBETCTBEHHOCTW HapKO3aBUCU-
MbIX JINL,, BUHOBHbIX TOMIbKO B MPUOBPETEHUN U NHBIX
LEeNCTBUAX C HAPKOTUKAMW, COBEPLLEHHbIX 1151 IMYHOTO
notpe6neHna. OfHaKo B YCIOBUAX OTKa3a OT peanu3a-
L1 B POCCUICKOM 3aKOHOATENIbCTBE MeP MO CTUMYIU-
POBaAHMIO NeYeHUs HapKOMaHWK, MONYNAPHbIX 3a pybe-

YKOM (3amecTutenbHom Tepanuu 1 np.) [15, c. 64], 6bino
6bl NOMMYHBIM PacINPUTL chepy NPUMEHEHNA NOJToXKe-
HU 06 OTCPOUYKe OTObIBAHNA HaKa3aHWUsA, NpeaycMoT-
peHHbIX €T. 82.1 YK PO.

CoumanbHo-npaBoBas 06yCNOBNEHHOCTb UHbIX Mep
YrofIOBHO-MPaBOBOro XapaKkTepa nogpasymesaet Gop-
MUWPOBaHNE COBOKYMHOCTUN YrOIOBHO-MPABOBbIX HOPM,
onpenensalwWwmnx 06bemM 1 coaep>kaHne Kaxkaon 13 HIX,
ee cucTeMaTM3aLmio 1 NocneayoLlyo onTUMU3aLmnio
NpPaBoNpPUMeHUTENbHOW AeATENbHOCTY C YY4ETOM pearb-
HOW NOTPEOHOCTM OOLLEeCTBa B HAIMUNN UHbIX, HEXeN
HaKa3aHWue, yroloBHO-MPaBOBbIX IHCTPYMEHTOB, MO3BO-
NALLWUX BOCCTAHOBUTb COLMANbHYO CpaBeanmBoCTb,
3arnaguTb NPUYMHEHHBIN NpecTynneHnem Bpeg, obec-
neunTb pecoLmanimsaymnio 11ua, CoBepLUnBLLIEro obLe-
CTBEHHO OMacHoe fiefHre, 1 NpeaynpexXaeHne cosep-
LIeHWNsA TaKUX JesaHU B ByayLiem.

B npaBoBoi fOKTpUHe coumanbHaa 00ycNoBfeH-
HOCTb YrOfIOBHO-MPaBOBbIX HOPM JOCTaTOYHO JaBHO
onpeaenaeTca C yUeTom Crnefyrowmx Kputepues: npu-
UMHeHVe ilefHMeM CyLLLeCTBEHHOr0 Bpefia OOLLeCTBEHHO-
My OTHOLLIEHMIO, aHTNOBLLECTBEHHAA OpMeHTaLMA NnLLa,
pacnpocTpaHeHHOCTb AesAHNA 1 €ro MOBbILIEHHAsA yrpo3a
Ina obectsa, HeabPEeKTUBHOCTb APYrIX HEKPUMUHASb-
HbIX Mep, CNOCOOHOCTb 0OLLECTBEHHOMO CO3HAHMA BOC-
NPUHATb 3TO fleAHNe KaK NpecTyneHre, BBeeHWe yro-
JIOBHOW OTBETCTBEHHOCTM OTBEYUAET Pa3BUTUIO 06LLeCTBa
1 NpUHLUMNam yronosHoro npasa [16, c. 34]. Cornawwasch
C 3TUM, YKaxeM, 4To 06yCnoBIeHHOCTb YCTaHOBNEHUSA
anbTepHATUBHBIX U AOMONTHUTENbHBIX YTONOBHO-MpPa-
BOBbIX MOCNEACTBUN COBEpPLLIEHNA 0OLLEeCTBEHHO onac-
HbIX AEAHWUI N3MepPAETCA STUMU 06CTOATENIbCTBAMU He-
CKOJbKO MHave.

Tak, NpryrHeHe Bpefa 00LecTBEHHOMY OTHOLLEHNIO
TpebyeT CoM3MepeHUs C ero BaXKHOCTbIO U XapaKTepu-
CTVKamu Bpefa Kak BOCMOMHNMOTIO U HEBOCMONHUMO-
ro. AHTVOGLLEeCTBEHHAA OPMEHTALUA MPaBOHapYLWMTENA
OLIeHMBaeTCA BO B3aVIMOCBA3YW C MIHTEHCUBHOCTbIO U Fy-
OGUHOW [EBNAHTHBIX YCTAHOBOK, PAcMpPOCTPaHEHHOCTb
LeAHVA U CTeneHb Yrpo3bl AfiA COLMyMa — B COYETaHUN
C TeM, HAaCKOJTbKO BO3AEeNCTBME Ha3HAYaeMbIX HaKa3aHWi
NPUBOAUT K NMOHOMY MUCMPABNIEHNIO OCYKAeHHOoro. [la-
nee, nogneat MPOrHOCTUYECKOI OLEHKe CMOCOOHOCTb
06LLeCcTBEHHOro CO3HaHNS NPUHATb HEOOXOAMMOCTb
NPUMEHEHNA He HaKa3aHuA, a UHOW Mepbl YrONOBHO-
MpPaBOBOrO XapaKTepa, a Takke YpoBeHb pa3BUTUA 06-
LLLeCTBa, B CUITy KOTOPOIO UCKIOUMTENIbHOE NMPUMEHEeHMe
YrOnoOBHOWN penpeccun He ofobpsetca. HeapdpekTus-
HOCTb APYrX KPYUMUHATbHBIX Mep, O KOTOPbIX FOBOPUTCA
B KOHTEKCTE He0OXOAMMOCTM KPUMUHANM3aLNN BEAHNIA,
yCTynaet B JaHHOM CJlyyae MecTo OLieHKe BepOATHOM 3¢-
bEKTMBHOCTI OTKa3a OT Ha3HaueHWA HakasaHus.

WNcxops 3 aToro Kputepuamm, xapakTepusyowmnmmm
coumanbHO-NPaBoBY 00YCNOBNEHHOCTb MHbIX Mep Yro-
NOBHO-NPaBOBOr0 XapakTepa, MoryT ObITb Ha3BaHbI:
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- anddepeHUnPOBaHHDbIN NOAXOA K onpeaesieHunio
XapakTepa 1 cTeneHy obLecTBeHHO ONacHOCTY npe-
CTYNNIeHUN, yCTaHOBNEHHbIN B CT. 15 YK PO;

— HanMume COBOKYMHOCTM OOCTOATENLCTB, NOHU-
KatoLLMX K NOBBILAKLMX 06LLEeCTBEHHYI ONacHOCTb
n1ua, COBEPLUMBLIEro NPecTynieHus;

- L|enecoobpasHOCTb Ha3HaYeHNA Haka3aHus, B OT-
CyTCTBUE KOTOPOI NPaBONpPUMEHUTENEM MOXKET ObITb pe-

MpucTtaTteiiHbiil Gubnuorpadpunyeckmnini cnNcok

LUEH BOMPOC O NMPVMEHEHUM K NILY NHbIX MEp YroIOBHO-
NpPaBOBOTO XapaKTepa;

— OLleHKa roTOBHOCTM OOLLECTBA K 3aKOHOZATENbHOMY
3aKpenneHuto AuddepeHLMPOBaHHbIX YTONOBHO-MPABOBbIX
NoCNeCTBNIA MPECTYNEHVS Y MPUHLUMMNA NCKIIIOYNATENBHO-
ro Ha3HAYeHA HaKa3aHWi B Clyyasix, Korga UHbIe Mepbl yro-
NOBHO-MPaBOBOr0 XapaKTepa OKa3blBatOTCA HEAOCTATOUHbI-
MU 151 KOPPEKLMY NMPOTMBOMPABHOIO NoBefeHUs.

1. llpomacos B. H. Teopusa rocynapctsa v npasa. M. : lOpawT, 2018.

2. Tapo I MpecTynHuK 1 npectynneHue. CpaBHUTENbHAA NPecTynHOCTb. MpectynneHus Tonnbl. M. : Hopma, 20009.

3. XuneeeHOopg 3. NMyHWUTMBHOE 3aKOHOZAATENIbCTBO U YrOMOBHO-MPaBOBas AOKTPUHA. CKenTryeckue 3ameva-
HUA K HEKOTOPbIM PYKOBOZALMM TEPMMHAM COBPEMEHHOW TeOPWK YronoBHOIO npasa // Bonpocbl poccninckoro

1 MexgyHapogHoro npasa. 2012. N2 1.

4. Hosu4ko8 B. E. [pobnembl obecneyeHns pa3paboTok KOHLenumm 60pbobl C MPeCTYNHOCTbIO B XOfE YroyoB-
HO-MONIMTNYECKOTO NPOrHO3MpPOoBaHMs // TaBpuYeCcKnii HayuHbln o6o3peBatesnb. 2016. N2 6.
5. MapmeiHeHko H. 3. CoumanbHO-npaBoBas 00yCOBIEHHOCTb YrONIOBHO-MPABOBOM OXpaHbl NoTepneBLUmnx //

Poccuncknim cnegosatens. 2014. N2 21.

6. OCHOBaHVA YyronoBHO-NPaBOBOro 3anpeta / oTB. ped. B. H. Kyapsasues, A. M. flkones. M. : Hayka, 1982.
7. CyHOypos @. P, bokosHs A. I0. Mpobnembl cucteMaTri3aLumn Mep yrosioBHO-MPABOBOro XapaKkTtepa // BecTHuK

Bosnxckoro yHusepcuteta um. B.H. Tatuwesa. 2016. N2 2.

8. Knouko A. H., Kynuw A. H., PesHuk O. M. CoumnanbHasa 06ycnoBfIeHHOCTb YroNoBHO-NPaBOBOM OXpaHbl 6aHKOB-
CKOW feATeNIbHOCTM Ha YKpauHe // Bcepoccnincknin KpMmHonornyeckui xypHan. 2016. T. 10. N2 4.
9.[laenosa A. A. VlHble Mepbl yrONOBHO-MPABOBOro XapakTepa Kak MHCTUTYT YrofIOBHOIO NpaBa : ANC. ... KaHA.

Iopua. Hayk. M., 2011.

10. CkpunyeHko H. 10. Teopua n NpakTNKa NPUMEHEHUA NHbIX MepP YrONOBHO-MPABOBOro XxapakTepa K HecoBep-
LIEeHHONETHYM : aBToped. ANC. ... JOKT. opug. Hayk. M., 2013.
11. boiwesckud 0. B.,, Mapues A. V. HakazaHue 1 ero HasHauyeHne. OMcK : OMcKas Bbiclwas wkona mununumm MBJ,

CCCP, 1975.

12. Heuenyperko A. A. VIHCTUTYT YrofIOBHOIO CMbITaHWA Kak BOMJOLWEeHNe uaen yCnoBHOCTU HakazaHmA. OMCK :

Omckas akagemua MB[ Poccunu, 2007.

13. CBe,quvm O NIndax, oCyXOeHHbIX 3a NpecTynneHns, CBA3aHHble C HE3aKOHHbIM O60p0TOM HapKOTNYeCKnX

CpencTB, NCUXOTPOMHbIX BELLECTB U UX NPEKYPCOPOB MW aHANIOroB, CUbHOAENCTBYIOWUX BELLECTB, PacTEHNI
(nMM6o rx YacTen), copepKaLLMX HAPKOTUYECKIME CPEACTBA I NMCUXOTPONHbIE BELLECTBA IGO0 NX MPEKYPCOPbI, HO-
BbIX MOTEHLMANIbHO OMACHBIX MCUXOAKTMBHbIX BelecTs // CynebHbIl fenapTameHT npu BepxosHom Cyae PO : canr.
URL: http://www.cdep.ru/index.php?id=79&item=4476 (nata o6palyeHus: 26.06.2018).

14. OTyeT 0 uncne NPUBNEYEHHbIX K YrONOBHOW OTBETCTBEHHOCT 1 BMAAX YTONIOBHOIO Haka3aHuaA 3a 2017 rog //
CynebHbili penaptameHT npu BepxosHom Cyge PO : caiit. URL: http://www.cdep.ru/index.php?id=79&item=4476
(naTa obpalyeHun: 26.06.2018).

15. MleaHyosa H. B., Xucmamoasa 3. I. HapkoToprosnsa n 60pbba ¢ Hell // Mapuinckin ioprgnyeckuin BECTHUK.
2017.Ne 1.

16. Kpuzep I A., Kyaneyosa H. ®. Mpobnembl couranbHOM 06yCnoBIeHHOCTU YroIoBHOTO 3akoHa. M. : I0pug.
nut., 1977.

References
1. Protasov V. N. Theory of the State and Law. Moscow, 2018.
2. Tart G. Criminal and Crime. Comparative Crime. Crimes of Crowd. Moscow, 2009.

3. Khilgendorf E. Punitive Legislation and Criminal Doctrine. Skeptical Comments on Some Leading Terms of the
Modern Theory of Penal Law // Issues of the Russian and International Law. 2012. No. 1.

30



My6nunyHoe npaBo: TeopWA U NPaKTKa NPUMeHeHNA

4. Novichkov V. E. Problems of Ensuring Developments of the Concept of Crime Control During Criminal and Po-
litical Forecasting // Taurian Scientific Observer. 2016. No. 6.

5. Martynenko N. E. Social and Legal Conditionality of Criminal Protection of the Victims // Russian Investiga-
tor. 2014. No. 21.

6. Bases of the Criminal Ban / Ed. by V. N. Kudryavtsev, A. M. Yakovlev. Moscow, 1982.

7. Sundurov F. R., Bokovnya A. Yu. Problems of Systematization of Measures of Criminal Nature // Bulletin of the
Volga University of V.N. Tatishchev. 2016. No. 2.

8. Klochko A. N., Kulish A. N., Reznik O. M. Social Conditionality of Criminal Protection of Bank Activity in Ukraine //
All-Russian Criminological Journal. 2016. Vol. 10. No. 4.

9. Pavlova A. A. Other Measures of Criminal Character as Institute of Criminal Law: Thesis for a Candidate De-
gree in Law Sciences. Moscow, 2011.

10. Skripchenko N. Yu. The Theory and Practice of Application of Other Measures of Criminal Character to Minors:
Synopsis of a Thesis for a Doctor Degree in Law Sciences. Moscow, 2013.

11. Byshevsky Yu. V., Martsev A. I. Punishment and Its Appointment. Omsk, 1975.

12. Nechepurenko A. A. Institute of Criminal Test as Embodiment of the Idea of Convention of Punishment. Omsk,
2007.

13. The Information About the Persons Condemned for the Crimes Connected with Drug Trafficking, the Psy-
chotropic Substances and Their Precursors or Analogs, Strong Substances, Plants (or Their Parts) Containing Drugs
or Psychotropic Substances or Their Precursors, New Potentially Dangerous Psychoactive Substances. URL: http://
www.cdep.ru/index.php?id=79&item=4476 (date of the application: 26.06.2018).

14.The Report on Number Brought to Trial and Types of Criminal Penalty for 2017. URL: http://www.cdep.ru/in-
dex.php?id=79&item=4476 (date of the application: 26.06.2018).

15. Ilvantsova N. V., Khismatova Z. G. Drug Traffic and Fight Against It // Mari Legal Bulletin. 2017. No. 1.

16. Krieger G. A., Kuznetsova N. F. Problems of Social Conditionality of Criminal Law. Moscow, 1977.

31



